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THE BEGINNINGS OF THE KING'S COUNCIL

By JAMES F. BALDWIN, Ph.D. (Associate Professor of History in
Vassar College)

Read November 17, 1904

WRITERS of the thirteenth century observed the formation
of a new power in the government. This they variously
called ' the king's familiar council,' ' the supreme council,'
' the secret council,'' the noble and prudent council.' It later
became known as ' the continual' or ' the ordinary council,'
and finally ' the privy council.' These adjectives and others
applied to the council and councillors serve very well to
designate the body of which we speak. It is to be noted,
however, that it is in chronicles and other literary sources
that such terms are at first to be found. The stricter and
more conservative ofKcial language recognised only the king's
council, or simply the council} Ambiguous as they are, these
continued to be the usual terms for almost the whole of the
middle age, though in the fourteenth century the more
popular and descriptive terms found a place in the official
records.

The formation of the council as one of the regular organs
of government took place amid the following general con-
ditions, which may be stated as causes :

First The differentiation of the several king's courts,
the exchequer, the coram rege or king's bench, the de banco
or common pleas. The growth of the council was quite con-
temporary with this separation and multiplication of courts.

1 In 1217 a letter of Falkes de Breaut£ to Hubert de Burgh, in which one
councillor writes to another, makes an appeal to the familiare consilium.
Royal Letters, i. 5.
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In relation to the various courts, including itinerant and even
church courts, the council was a board of supervision and
co-ordination.

Second. The development of the great council of barons
or the parliament. With the growth of parliament that of
the council was also contemporary, the smaller body being
the earlier to reach definite form. ' The council in parlia-
ment ' was a power early to be distinguished as a kind of
rudimentary cabinet; while the untractableness of the barons
caused the king the more to retrench within the circle of
his appointed council. All this gave rise to the first great
parliamentary struggle.

Third. The minority of Henry III. This was not the
beginning of the council, but was the opportunity for the
expansion of its powers. Most of the activities for which it
became noted, especially in judicial work, were then taken
up. These functions were not dropped at the close of the
minority. With changes of personnel it continued to exercise
the same administrative and judicial powers. Throughout
the reign of Henry III. the influence of the council was
hardly less than it was during the minority.

I

For the beginning of the king's council it is not possible
to find any stated time. Naturally there were counsellors
before there was a council. At no time did English kings
fail to have particular counsellors, known as consiliarii, con-
sultores, familiares, domestici, or aulici, including men of the
household, of the curia, and of the exchequer. In this they
were like other kings (most notably the king of France), other
princes, and even bishops and barons who possessed councils
of uncertain composition.

In the reign of Henry II. the king's counsellors played a
prominent political part, especially during the Becket strife,
when there was most need of their counsel. At every point
in the contest the king is found advising with his counsellors,
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sometimes in secret. At the great council of Northampton
in 1164 the king is said to have deliberated with them apart
from the general assembly, and to have been dissuaded by
them from his intention of attacking the clergy.1 On another
day letters were read before the counsellors and such others
as could be brought together.2 Most of the counsellors at
the time were, of course, opponents of Becket, and as such
became known to the archbishop's friends as evil counsellors,
and were objects of excommunication. Not all were such,
however, for we are told of certain friends of the archbishop,
who were de consilio regis, informing him of the danger to
his life.3

During the entire reign of Henry II. the king's intimate
councillors exercised great influence, according to the
accounts of every writer. They attended the king in
Normandy and other parts abroad; they were sent on
diplomatic missions, and were rewarded for their special
services. In the great council held at London in 1185,
which discussed the question of a crusade, it was decided by
the king and his councillors to consult with the king oi
France.4 The men chosen by the king as councillors were
not magnates alone, but frequently minor men, such as
knights, archdeacons, and clerks.5

In the reign of Richard there is no additional evidence of
any importance. The consiliarii and familiares continue to
direct much of the policy without showing much coherence
as a body. In 1190, holding a small council of ten bishops
and barons, besides the queen and the sister of Philip
Augustus, Richard appointed William de Longchamp chief
justiciar.6 In 1191, during the absence of the king, action
was taken according to the counsel and consideration of the
archbishop of Rouen and of other king's familiares, and of

Materials for History of Becket, i. 35 ; iv. 46. 2 Ibid. 123.
Ibid. iv. 48. In this instance de consilio clearly means of the council, not

counsel.
Benedict of Peterborough, i. 305, 306.
Materials for History of Becket, iii. 120, 127.
Hoveden, iii. 32; Benedict of Peterborough, ii. 105.
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the curia.1 It was said of the archbishop of Rouen, who had
been raised to the justiciarship by the barons, that he would
do nothing in the government of the realm except by the
will and consent of his associates and by the counsel of the
barons of the exchequer.2

With the reign of John, apart from the presence of coun-
sellors, there begins to be evidence of a king's council of
more stable character. With the greater abundance of
official records, such as plea rolls, patent rolls, and close rolls,
comes tangible evidence of a council exercising a certain
superior jurisdiction, such as continued to be the distinguish-
ing feature of the king's council.

It is a well-known ordinance of Henry II. that questions
of law which the justices could not themselves decide should
be brought for decision before the king and his sapientiores?
Without records of actual trials it cannot be clear whom
Henry II. meant by his sapientiores, but in the reign of John
and afterwards it is found to be the council more than any
other body which acted in this way, answering points of law
for the courts and directing their procedure. Of a fail
number of cases which are to be found illustrating this use o.
the council a few will be cited. In 1201, in a Cornish eyre,
an assize of mort d?ancestor was held in which the court was
uncertain of the existence of a certain elder brother, there
being no proof either that he was living or dead. It was
referred to the council at Westminster to decide whether a
jury should be held or not.4 In 1207 a c a s e was before the
exchequer between the king's mother, Eleanor, and Christiana
of the one part, and one Rustikellus of the other, regarding
the issue of lands in Ireland. The queen and Christiana
claimed that he had not rendered his account in full; Rus-
tikellus claimed that he had rendered account to Christiana's
seneschal, who, however, had retained all the rolls and
vouchers. The barons of the exchequer, regarding contracts

1 Hoveden, Hi. 136. 2 Ibid. 141.
3 Benedict of Peterborough, i. 207.
4 Baildon, Select Civil Pleas, Selden Society, no. 190.
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made in Ireland, did not feel sure of their ground, and
suspended the case till the king and his council could be con-
sulted.1 A similar power over the exchequer was exercised
when a sheriff was declared by the king and council to be
acquitted of his arrearages.2 Something of the nature of an
administrative order by the same authority is seen in a
command to the justiciar of Ireland. When the king of Con-
naught quit-claimed two-thirds of Connaught to the king of
England, with the advice of the council it was commanded
to select for the king's use the two-thirds which held the best
towns and harbours.3 In 1214 the king from abroad, in a
letter patent to his barons, urged them to hasten to his
service across the sea, except those who by the counsel of the
bishop of Winchester, the justiciar, the bishop of Norwich,
the chancellor, William Briwer and others, were to remain in
England.4 A record in the reign of Henry III. in 1219
refers to the presentation of certain churches which were of
the king's advowson, as being before the council of John.5

These and other illustrations are to be regarded in the light
t»f the many similar ones that occur in the next reign. They
indicate a field of jurisdiction which the councils of Henry III.
are well known to have held. It was already in some degree
existent in the reign of John.

Who were the men forming this council the records do
not very well tell. The well-known lists of evil counsellors
given by Matthew Paris are suggestive, but are not to be
taken in a strict sense. More certain testimony is afforded
in the rolls of charters, letters patent, and letters close,
which sometimes give names of barons present at such
councils. For instance, in 1209 the patent rolls state that

1 Calendar of Documents relating to Ireland, ii. no. 1207.
2 Rotuli Litterarum Clausarum, i. 131.
* Calendar of Documents relating to Ireland, no. 222; Fcedera (Record

edition), i. 81.
* Rotuli Litterarum Patentium, 118.
* ' Sciatis quod dominus J. rex pater noster . . . contulit ante concilium

dilecto clerico nostro Willelmo filio Umfridi easdem ecclesias que de sua fuerunt
advocacione.' Calendar Patent Rolls, 204.

3 *
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letters from Llewelyn were read before the bishop of Win-
chester, the bishop of Bath, Walter de Gray the Chancellor,
Geoffrey fitz Peter the justiciar, William Briwer, Hugh arch-
deacon of Wells, Roger de Thorn, Gerard de Atyes and
others who were then present.1 From the fragments thus
given us it is possible to say who were the most constant of
John's councillors, including those who attended the courts,
served as witnesses to charters, and were present at the
various councils. Of the many minor men, including the
entourage of favourites, foreigners, and ' evil counsellors,' such
as the chroniclers describe as in personal intimacy with the
king, the more formal documents take little notice. Of the
bishops and barons who attended to the official work of the
council it is interesting to observe that most continued to
serve in the council of Henry III. In the last instrument
drawn by John, namely, his will disposing of his personal
property, he appointed thirteen executors, 'without whose
counsel he would ordain nothing even if he were in good
health.'2 That the executors considered their position to be
a political one there are some reasons to believe.8 At any
rate, ten of the thirteen were certainly of the council of
Henry III. It will be found that Henry's council consisted
for the most part of those who had been counsellors of John,
and especially those who had been loyal to the royalist cause.
This principle of selection was afterwards stated in the name
of Henry himself.* The council of John then, both in its
functions and personnel, formed a basis for the well-known
council of Henry III.'s minority.

The following are some of the most prominent of John's
official councillors :

Archbishop Langton.
The legate Guala.

1 Rot. Lit. Pat. i. 88. Other such accounts are to be found in Rotuli
Chartarum, i. 125 ; and in Hot. Lit. Claus. i. 168.

2 Fadera, i. 144.
» J. G. Turner, 'Minority of Henry III., ' Royal Historical Society,

Trans, vol. xviii. 282.
4 Royal Letters, i. 224.
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The bishops of Winchester, of Bath and Wells, of
Salisbury and Coventry, of Norwich, of Rochester,
of Ely, of Worcester, of Chichester.

Richard de Marisco, the chancellor.
Geoffrey fitz Peter, justiciar (d. 1213).
Hubert de Burgh, justiciar.
William Marshall.
William, Earl Warenne.
Ralph, earl of Chester.
William, earl of Ferrars.
William, earl of Arundel.
William de Longesp£e, earl of Salisbury, the king's half-

brother.
William Briwer.
Falkes de Breaute.
Hugh de Neville.
Walter de Lascy.
William de Cantilupe.
Roger de Lascy, constable of Chester.
John of Monmouth.
Savaric de Mauleon.

II

In the first year of Henry III. the council is found exer-
cising its special powers. It has been believed that the coun-
cil was in some way appointed or ratified by the first great
council of the barons, which met at Bristol, November 11,1216.
It was here that the earl marshal was accorded his special
title of ' guardian of the king and the realm,' and that two of
his associates, the legate and the bishop of Winchester, were
named. It does not appear, however, that Hubert de Burgh,
who was not present, was confirmed in his office of justiciar,
or that other ministers received any ratification. Certainly
no new letters patent were issued for officers who held their
positions from the reign of John. As it was judicially
decided by the council itself in 1218 that commissions of

N.S.—VOL. XIX. D
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John's reign were valid,1 it is not necessary to suppose that
any different view was taken regarding the council, which
was accepted as a matter of course, and which remained for
the most part the same as before, with changes from time to
time. It is true that at the death of Henry ILL the council
was not considered to be dissolved.

At other times the great council or parliament had some
influence as to the powers and composition of the king's
council. It was a limitation of the powers of the council as
well as of individual ministers that in 1228 provision was made
that there should be no grants in perpetuity during the king's
.minority.8 There is no instance of any grant in perpetuity
being made during the minority period, grants being made
during the pleasure of the king; though there is an instance
of a promise being made before the council that a certain
grant would be renewed in terms of perpetuity when the
king became of age.3 At various times the composition of -
the council was affected by the will of the barons. In 1226
there is the instance of Ralph de Neville being appointed
chancellor by parliamentary authority, a position which he
later refused to surrender except by the same authority which
entrusted it to him.4 In the meetings of the great council,
as in former reigns, the king's councillors were the leading
spokesmen, laying before the assembly the demands of the
king, and answering in turn the demands of the barons. In
1223, when the barons were demanding the renewal of the
charters, William Briwer, 'one of the councillors of King
John as well as of the present king,' answered for the
king that the liberties which they asked for should not be
granted, as they had been extorted by force.5 In 12x9 the
king is said to have acted in concert with his ' archbishops,
bishops, earls, and barons, and his council.6 This was the
' council in parliament,' in the words of a phrase which was
current at a later day.

1 Explained later. 2 Fcedera, i. 152.
8 Calendar Patent Rolls, 10th year, 30.
4 Matt. Paris, iii. 14, 36; Matt. Westminster, ii. 17.
' Wendover, ii. 269. • Foedera, i. 156.
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Another power which claimed and exercised some right
over the council was that of the Pope, now overlord of
England. Guala had been received as his representative by
the barons, and recognised as one of the regents; while his
successor, Pandulf.in 1219 became one of the council with no
other sanction than his papal mission. In 1217 Honorius III.
wrote to Guala that as to the proposal to appoint a col-
league with the earl marshal he hesitated lest the earl
should be offended, yet left it to the legate to decide.1 How
the legate, Pandulf, considered his position is shown by a
letter of his to Hubert de Burgh in 1220. In regard to
sending to France about a truce, he tells the justiciar to act
without delay, and not to await further counsel, it being
enough that ' we wish and advise i t ' 2 More than once the
Pope was appealed to by one faction or another to interfere.
In 1224 the Pope was requested on behalf of the seditious
earl of Chester to send a legate to England who should
compel the admission of the earl to the king's familiar
council.3 In 1231 came a letter from Gregory IX. to
Henry III,, which recognised an established custom in the
employment by the king of bishops as councillors, and
granted permission that they should assist at his councils.4

Who were of the council ? As to anything like a mem-
bership it is possible only to say who were in the habit
of attending the council. This is not a very satisfactory
criterion, for the casual attendance of non-members was
likely, even at a late date, when the council was a very
mature body. As to a headship or presidency, no one man,
not even the earl marshal, held such a position. Official
actions took place sometimes 'before the legate and
magnates of the council,' ' before the archbishop of
Canterbury and the king's council,' and most often ' by the
justiciar and council.1 Peter des Roches, bishop of Winchester,
influential as he certainly was, is never mentioned in this
wise.6 The council turther included the following groups:

' Royal Letters, i. 532. ! Ibid. 76. s Dunstaple, 89.
4 Royal Letters, i. 549. 5 Compare Stubbs, C. H., ii. 31.

D 2
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A certain number of bishops were always essential,
including most notably the bishops of Winchester, of Bath,
of Salisbury, and the chancellor.

A group of barons there must always be.
Of judges, such as later formed an ex-officio part of the

council, it does not appear that all the bench were so con-
sidered at this time. In fact only two, Martin de Pateshull and
Stephen de Segrave, can be surely classed with the council.

Likewise the barons of the exchequer, although they were
constantly in co-operation with the council, are spoken of as
distinct.1

There were also some minor officials, who were associated
with the council, whose standing within the council is not
clear. The council of the minority was emphatically a
magnates' council. Of that class known as royal favourites
such as became councillors in other years there were none.2

The attendance at the council was quite variable. At
times we are informed of the presence of the ' whole council,'
again of the magna pars;3 more often the council was made
up of those ' whom the king had with him.' * Among the
royal letters are communications urging the attendance or the
written advice of one and another whose counsel was desired.
Enough is said to show that ordinarily a very few were suffi-
cient to act in the name of the council. On one occasion it
was stated to include no more than the legate, the bishop of
Winchester, the bishop of Worcester, William Marshall,
William Briwer, and Falkes de Breaute", each of whom placed
his seal to the letter.5 Sometimes there were even fewer.
That the council did not always agree may be inferred from
the statements that consent was made by the major pars.6

The meeting time and places of the council can be
observed to some extent Engagements were made most

1 ' The council and the barons of the exchequer' is a phrase which recurs.
2 An appendix contains a list of the councillors.
3 Cal. Doc. Scot. i. 130; Pell Records, 'Liberate Roll,' 28, 29 ; Excerpta e

Rotulis, 301.
4 Rot. Lit. Claus. i, 415. » Ibid. 403.
• Rot. Lit. Claus. i. 527; Cal. Doc. Ire. no. 1074.



THE BEGINNINGS OF THE KING'S COUNCIL 37

often at such seasons as the octaves of St. Hilary, the Paschal
octaves, the sessions of the exchequer, and of course the
meetings of the great council. Other times and places can
be ascertained from such dates as appear upon letters close
and letters patent which were attested by the council. All
of them are not dated, unfortunately. During the year 1223
meetings occurred at the following times and places:

At Westminster, January 30.
„ „ February 1.
„ „ February 4.
„ „ February 11.
„ Lincoln, February 23.
„ Worcester, March 12.
„ Westminster, May 30.

June 3.
June 4.

„ Woodstock, June 26.
„ Worcester, July 6.

July 13.
July 14-

„ London, July 30.
„ Lambeth, August 3.
„ Westminster, August 24.
„ Montgomery, September 23.
„ „ October 9.

Beyond any stated meetings it was understood that there
were always councillors attending the king or court who
could act in this capacity. The king said as much when in
1228 he replied to Llewelyn, who had made excuse that he
would have sent messengers had the king's councillors only
been present. The king's answer was,' We have never been
so destitute of counsel that our council was not sufficient for
terminating and amending the more difficult matters.'1

It has been an inference on the part of writers, whose
merest opinions must have great weight, that Hubert de

1 Calendar Close Rolls, 116; Royal Letters, i. 335.
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Burgh more than any other man gave the council organisa-
tion. The few facts which can be gathered do not point to this
inference. During the years after 1224, when the justiciar's
influence was predominant, there are fewer instances to be
found of council action than in the years preceding or in the
years following. During the eleventh, twelfth, and thirteenth
years, when his position is admitted to be supreme, there are
the fewest number of administrative orders emanating from
the council. In the close rolls of the thirteenth year there is
not one. The burden of the complaints which were lodged
against him, and which at last brought about his downfall, was
that he regarded his fellow councillors for naught, and that he
made himself ' the only councillor.' The testimony of his
enemies finds some jcorroboration.

I l l

Having considered thus far what the council was in out-
line, we are prepared to take up the more satisfactory task of
showing what it did. It would not be useful to state any
theory of its powers, for it was not a body with constitutional
limitations. More feasible is it to explain the actions which
the council found its way to take, as a result of which its
constitutional position was made. This will be done under
the following loose classification.

§ 1. In relations with barons and foreign princes.—The
close of the wars and rebellions was the first concern of the
government This was the occasion of a large amount of
political and diplomatic labour for the ministers individually,
and also for the council, both in relations with barons at
home and princes abroad. Dealings with rebellious and dis-
affected barons involved conferences, truces and letters of
safe conduct, promises of restitution on the one side and
pledges on the part of the barons for good conduct in the
future. There are many instances like the following:

In 1217 a truce between the king and council on the
one side, afnd Earl Warenne on the other, was pronounced
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before the legate and certain magnates of the council.1 Fn
I2f8 certain barons before the council pledged that the sons
of William de Braose would serve the king faithfully, agree-
ing to distrain them if necessary.2 In the first year certain
of the councillors declared on their oath that those who
would return to the allegiance of the king would be absolved
by the bishop of Chichester.3 In 1217 a letter to Engeliard
de Cygony, similar to many others, ordered him to release
Walter Brunum from prison, and to send him in haste before
William Marshall and other magnates of the council.4 In
1218 orders were sent to all the sheriffs that those who had
grievances against their captors in the war, who held them in
prison, should come before the council at Westminster, and
that those against whom complaints were made should be
required to come also.5

Many barons' cases were taken up by the council judicially.
The amercements of earls and barons were, by orders to the
justices in 1218-19, to be particularly reserved by them for
the consideration of the council.6 Disputes between the
barons were taken up by the council, and settled either by a
verdict or by convention of the parties. Falkes de Breaute
appealed to the justiciar to be heard by the council against
the encroachments of the men of the earl marshal.7 In
1218 an important contention between Engelard de Cigony
and the Earl Warenne over the custody of the county
of Surrey was made a plea before the legate, the arch-
bishop, and other magnates.8 This case decided that the
commission issued under John was still valid. In 1221
a contest over the stewardship of the household was settled
before the king and council by a convention between the earl
of Chester and Hugh le Bigod.9

At this time of feudal reaction there were cases for the

Calendar Patent Rolls, n o . * Ibid. 134.
Fadtra, i. 145. 4 Calendar Patent Rolls, 47.
Rot. Lit. Claus. i. 358.
Royal Letters, i. 5 ; Rot. Lit. Claus. L 383, 387.
Royal Letters, i. 5. * Calendar Patent Rolls, 135, 181.
Rot. Lit. Claus. i. 455.
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council's attention in the adulterine castles. The council
proceeded judicially in deciding whether castles were lawful
or adulterine, and sought to compel the destruction of unlaw-
ful ones. Thus in 1220 an order from the justiciar and council
to the sheriff of Northumberland asked him to make inquiry
with twelve men concerning the castle of Richard de
Umfraville de Herebotel, which he had strengthened since
the war. If he should not stop fortifying the castle, the
sheriff was to find out how much he had strengthened it
since the war.1

In dealing with baronial cases the council did not always
itself hold the trial, but remanded the parties to the regular
courts, exacting from them bail and surety for their appear-
ance. It was not always expedient to hold a trial, but to
seek settlements by conciliation. The council was as a
body equally adapted for either process, whether political
or judicial. The extraordinarily large number of pardons,
amercements, and fines granted by the discretion of the
council are evidence of this spirit.

In 1222 permission was given by the authority of the
justiciar and council to hold the sentence against the count
of March in suspense.2 Many titles to lands and castles in
England and in Ireland at this time were in confusion, owing
to confiscations and conflicting grants. A number of claims
which had been held over from John's reign were settled by
the council, not always" by judicial decision, but also by direct
orders of restitution. In such ways did the council bear a
part in the work of reconstruction after the wars.

The subject of foreign relations was one which the council
at all times made its own more exclusively than any other.
The negotiation of truces, such as were constantly formed
with the king of France and the prince of North Wales, was
a matter of council supervision,3 as was likewise the extension

1 Rot. Lit. Clam. i. 436 ; Calendar Patent Rolls, 287.
2 Fader a, i. 168.
* Rot. Lit. Claus. i. 363, 501 ; Rot. Lit. Pat. n o ; Fcedera, i. 164-400.
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or the abrogation of a truce.1 The form of peace concluded
in 1217 between Louis of France and Henry III. called for
three men of Louis's council and three of Henry's council to
determine on oath certain questions relating to the release of
prisoners.2 Men of the council were sent on the most
important diplomatic errands.

In 1225 the bishop of Carlisle, being sent to Germany,
was required particularly to send information to the council.3

How far such missions were considered to be matters under
the authority of the council may be judged from the fact
that payments for them at the exchequer were commonly
made by order of the council. Marriage alliances for the
king and other members of the royal family with remarkable
consistency were said to be matters for the concern of the
council.4

As merchants and merchandise were one of the principal
concerns of foreign relations, it is not strange to find the
council also providing for them. In 1223, by letters patent
on the authority of the council, the men and merchants of the
king of Norway were taken under the king's protection.5

That this responsibility of the council was generally under-
stood is seen in the letters from abroad, which were commonly
addressed to the king or one of the ministers and councillors.6

The prince of Wales, like the king of Scotland, had
anomalous feudal connections on the English side of the
border, which caused the council to interpose regarding
Llewelyn's rights as to custodies and as to his compacts with
the Pembrokes. In 1220 an order by the justiciar and
council was sent to the men of Pembroke not to render
service to Llewelyn, in whose custody they had been, because
of his depredations.7

1 Fadera, i. 164, 174, 206. In 1242 the king writes, 'unde videbatur nobis
et consilio nostro quod treugam aliquam ei observare non tenebamur, et sic,
treuga deficiente, guerram inchoare nos oportuit.' Ibid. 245.

* Fadera, i. 148. • Ibid. i. 18a * Ibid. i. 176 &c.
s Calendar Patent Rolls, 384.
* Royal Letters, passim ; Matt. Paris, v. 56 ; Calendar Doc. Scot. i. 388.
* Fcedera, i. 164.
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With Scotland, on the other hand, the relations at this
time were friendly. In 1218, for the settlement of con-
troversies and causes such as might arise between the king
of England and the king of Scotland, procurators were
appointed by the authority of the council.1 In 1220 a plea
in which the king of Scotland as an English baron was
called to warrant was respited by order of the council while
the king of Scotland was on his way.2 The special utility
of the council, which could temper justice with political expe-
diency, is seen in a case in 1237, when a claim of custody on
the part of the king of Scotland was settled by the ' leniency'
of the council.3

That the council so far took control of foreign relations
gave rise, as a corollary, to its hearing judicially a large
number of cases dealing with breaches of truce and violations
of safe conduct. Its jurisdiction extended over nuncios,
merchants, and other foreigners, with which cases it was the
only tribunal qualified to deal effectively.

§ 2. In relations with the exchequer.—In no way was the
council more important than in its services at the exchequer.
The intimacy between the council and the exchequer has
already been remarked. The exchequer council-chamber
was the most constant meeting-place, where we find actions
taking place 'before the council and the barons of the
exchequer.' It is another expression of the same fact that
meetings of the exchequer were attended by men of the
council.4 Hearings before the council were appointed at
the exchequer terms.

Now, there were urgent reasons at the time why the
council should devote much attention to the affairs of the
exchequer. During the wars that organ had quite broken
down, and the revenues were practically suspended. From
Michaelmas 1216, for the following year the ferms of the

1 Fosdera, i. 154; Calendar Patent Rolls, 197.
1 Calendar Doc. Scot. i. 134. * Bracton's Note Book, no. 1221.
* Rot. Lit. Claus. i. 361; Excerpta e Rotulis Finium, i. 67, 9J; ii. 197 ;

Madox, History of the Exchequer, ii. 27.
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sheriffs were not accounted for at all. The rolls at one time
were captured by Louis of France. Military services had
been rendered by royalist barons and expenses incurred without
royal warrants, and without official record of the facts.1 During
these years wardships and escheats, which rightfully belonged
to the crown, were somehow withheld. It devolved then very
much upon the council on the one hand to recover the royal
revenues so far as possible, and on the other hand to make
compensations for services rendered. At that time men could
not be held to strict account, after the inexorable methods
for which the exchequer is noted, but had to be dealt with
in a spirit of fairness and conciliation.

In the first place there were numberless claims for ser-
vices rendered under John, of which the exchequer evidently
had no record. Such claims lasted during the whole period
of the minority, which the council sought to adjust, whether
by judicial process or otherwise. Thus the close rolls are
filled with orders from the council to the exchequer that
acquittances should be made of scutages charged for the
expedition to Poitou, the council receiving testimony and
deciding that parties so charged had actually served.2 Ser-
vices in the civil war had to receive compensations and
rewards, as did Falkes de Breaute for his services to 'our
father and ourselves.'3 These were made generally by
remittances of ferms or other dues at the exchequer by order
of the council. Thus in the case of William Briwer, for his
good and faithful service remittances were made of various
dues in the rolls of the exchequer for the seventeenth year
of John to the aggregate amount of 452/.* In some few cases
reward for services was made in the form of grants of money.*
In 1222 the citizens of York were acquitted by the council
of a fine which they had made with King John of 1,000/.,
as it was testified that they had given the money for the

1 J. G. Turner, ' Minority of Henry III.' Trans., vol. xviii. 284-290.
» Ret. Lit. Claus. i. passim. , * Ibid. 481. * Ibid. 413.
* Calendar Patent Rolls, 1st volume, 327.
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works upon the king's castles.1 Certain debts that had been
incurred by John were settled in the same way, Hubert de
Burgh for one receiving 200 marks that had been exacted
from him.*

A letter.close of the fifth year, directed to the barons of
the exchequer, shows very well how the council took such
matters in hand. ' Know that we have learned by our council
and by the rolls of the exchequer that Robert de Vallibus
once made fine with King John of 2,000 marks for quittance
of all which he then owed to the exchequer.' It was found
on the rolls of the exchequer that of the debt he had rendered
1,000 marks, for which after he had rendered the service of
two knights and twenty Serjeants with horses and arms for
one year, and of one knight and twenty Serjeants in the
following year. Protestation having been made before the
council that Robert had rendered King John this service,
it was commanded that he be acquitted at the exchequer of
all the aforesaid debts.3 Orders of the council to the exchequer
included even grants of alms which had been established by
the king's predecessors.4 In 1222 there was an order that
the archbishop of Dublin, justiciar of Ireland, should receive
100 marks each year at the exchequer of Dublin until he
should receive 500 marks, which was his due for his expenses
at the last general council at the court of Rome, in the time
of John.6 The financial obligations left over from John's
reign were altogether a serious load for the government of the
minority. In 1218, to raise a loan of 6,000 marks, to be used
by an embassy sent to Rome, for the better security of the
creditors, the bishop of London, the bishop of Winchester,
and William Marshall gave pledges with the assent of' the
legate and the magnates who are of our council.'6

That more of the revenues due to the crown might be
brought in, the council in many cases scrutinised the work
of the sheriffs. In the third year the justices itinerant in the

1 Rot. Lit. Claus. i. 476.
2 Ibid. 596; ii. 4 ; Calendar Patent Rolls, 232.
* Rot. Lit. Claus. i. 467 ; a similar instance, 521. 4 Ibid. 456, 457.
* Ibid. 526. • Calendar Patent Rolls, 181, 304.
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county of Nottingham were directed to make an inquisition
as to the revenues of certain manors since the fifteenth year
of John, and to direct the sheriff of Nottingham to come
before the council at Westminster to answer concerning all
the issues of those manors.1 In 1220 the sheriffof Canterbury
was ordered to inquire by the oaths of legal men as to the
services due from a certain piece of land, whether they were
one-sixth of a barony or more, and to report without delay
to the justiciar and council.2 In the same year the sheriff of
Lancaster was ordered to pay damages of chattels he had
wrongly seized to the extent of 40 marks. If he did not, he
was to appear before the council and the barons of the
exchequer to show cause.3 In the second year Robert de
Courtenay was required to make a convention before the
council and barons of the exchequer that he would answer
for the revenues of the county of Devon, for which he had
already had a summons of the exchequer, which he had not
obeyed.4

In its connection with the exchequer the council may
either be called a superior court or, in view of the fact that
it met jointly with the barons of the exchequer, it may be
considered the exchequer itself ' raised to a higher power/
Processes in the exchequer were suspended that conference
might be had in the meantime with the council.5 Appeals
were received by the council, which received testimony,
scrutinised the rolls, and ordered inquests. As has been
observed before in another connection, one reason for the
appeals to the council was that, more freely than other courts,
it could act with a view to what was equitable, in distinction
from strict legality. Thus in 1224 a letter of the king to the
barons of the exchequer bids them not to exact a fine which
was due from Robert de Coudray, for the same Robert, having
paid the fine of one palfrey for holding a market on his manor,

1 Rot. Lit. Claus. i. 406.
* Excerpta e /intuits, 46. * Rot. Lit. Claus. i. 438.
4 Ibid. 361. * Cole, Documents, 311.
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had not held the market, for the reason that it would have
injured the neighbouring merchants.1

In all matters of taxation, revenue, and expenditures the
council took the same superior authority. It became one
of its regular functions in the raising of taxes, after the
parliament had made the grant in general terms, to give the
more particular directions as to how the moneys should be
assessed and collected. In 1225 occurred an early exercise
of such an ordaining power, when in the levy of a clerical
fifteenth it was provided by the council that the fifteenth on
the domains of the master of the Hospital of St. Lazarus in
England should be assessed by one of the bailiffs of the
master in company with a clerk on the king's part.2 In the
same year, by provision of the council, one-half of the fifteenth
was to be placed for safe keeping in the custody of the bishop
of Salisbury, the other half with the bishop of Bath.3 In
1226 there was an order of the council to the bishop of
Salisbury to deliver 800/. of the fifteenth in his custody, for
the payment of the soldiers.4 Such actions of the council
with regard to the exchequer developed into an important
ordaining power, by which the council laid down rules of
administration.

Most of the council's actions, however, dealt with special
and individual cases. It heard pleas such as pertained to the
exchequer, whether one owed or did not owe a stated service.
In 1223 it was decided by the king and council, after an
inspection of the charter of Henry II., and of its confirmation
by John, that certain lands of one Michael fitz Michael did
not owe talliage, as they held of the king in capite by the
service of one sparrow-hawk a year for every service.6

The council, too, directed payments for such expenditures
as its own policy created. In 1224 a grant was made by
the council of the revenues and customs of Bordeaux for
its fortification.6 At another time, by the authority of the

1 Rot. Lit. Clous, i. 608.
2 Ibid. ii. 29. » Ibid. 73. * Calendar Patent Rolls, 15.
s Rot. Lit. Claus. i. 544. • Calendar Patent Rolls, 458.
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justiciar and council, the . barons of the exchequer were
directed to postpone the demand of a payment of 7,000
marks because the council had made other provision in the
matter.

One more observation will help to explain the relations
of the council with the exchequer. It was a common prac-
tice of the administration to associate the members of one
court with another, to gain added testimony and authority.
Justices of the curia regis were brought together with the
barons of the exchequer. For instance, in the close rolls
a number of attestations will be found by the exchequer
and Martin de Pateshull.1 An interesting instance occurs
in the fourth year, illustrating the practice of forming a com-
posite court according to the nature of the case. It was
a case of alleged debt to Jews which was taken out of the
jurisdiction of the sheriflF of Lincoln, who was to come before
the justiciar, the council, and the justices assigned for the
custody of the Jews, at the exchequer to hear judgment.8

§ 3. In relations with the Law Courts.—The relations of
the council with the king's courts, whether coram rege or
de banco, were similar to those with the exchequer. In its
judicial capacity the council may be described from two
points of view. When acting judicially it was attended by
jurists as well as magnates.3 Or again, following the practice
of the king's courts of having magnates attend the hearings,
the regular courts were reinforced by the attendance of men
of the council. There is an interesting record of the atten-
dance at a trial in 1227 between the bishop of Hereford and
the citizens of that town, which was held before the king
in St. John's Chapel, Westminster. There were present four
justices of the bench, besides the justiciar and four bishops
of the council, nine knights and barons, of whom four were

1 'iPer consilium scaccarii et M. de Pateshull,' Calendar Patent Rolls,
3rd year, 406.

* Rot. Lit. Claus. i. 410.
3 ' TraCtatu habito intra magnates et jurisperitos sententia est.' Rot. Lit.

Clam. i. 549.
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stewards of the household, and five clerks, among whom
was Alexander de Swereford.1

Though it was sometimes called a curia, the law writers
of the thirteenth century did not consider it one of the
regular courts, but regarded it either as merging in the
court coram rege or as an extraordinary authority not to be
defined as other courts were. The relations of the council
with the courts may be looked upon either as mandates
from the council to the courts, or as appeals from the courts
to the council. We will consider first the mandates of the
council to the courts.

When the Lateran Council had forbidden trial by ordeal
of fire and of water, quite a sudden change in the procedure
of the courts was necessary. To the various itinerant justices
in 1219 letters patent were written as follows: 'Since it is
uncertain and undetermined at the outset of your itinerary
what judgment should be imposed on those retained for
robbery, murder, arson, and similar crimes, since it has been
prohibited by the Roman Church to use judgment by fire
and water, it is provided by the council for the present'
that those retained for greater offences should be held in
prison ; those retained for medium crimes should abjure the
realm; those retained for minor offences should find sure
pledges. Beyond the definite instructions which the council
gave, the judges were to use their discretion in following the
order.8 A provision of the council, which appears in 1220,
was consonant with its jurisdiction in international relations *
that no subject of the king of France could plead in an
English court until Englishmen were allowed to plead in
French courts.3 Complaining of the too frequent issue of
writs of assize in Ireland, the archbishop of Dublin asked
that the council decide that writs of mort ^ancestor should
run through Ireland only at the same time that they run
through England.4

1 Red Book of the Exchequer, iii. io io .
* Calendar Patent Rolls, 186. » Bracton's Note Book, nos. n o , 1396.
* Royal Letters, i. 32.
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More often the mandates of the council dealt with special
cases. It decided what courts should receive cases, that

..itinerant sessions should be held ; it ordered writs of assize,
and it enjoined delays. This can best be shown by a few
illustrations. In 1219 a letter patent to the itinerant justices
of Sussex and Kent required that pleas of the crown in the
Cinque Ports and elsewhere they should hold in respite till
fifteen days after the octaves of St. John the Baptist, that
meantime it might be provided by the council of the king
where and before whom those pleas ought to be held.1 In
1228 a letter of the king to Pateshull and Segrave said
that it was a long time since pleas of the crown had been
held at Shipway, wherefore the place had become a refuge
for law-breakers. It seemed best to the king and council
.that pleas should be held there without delay. In this
matter the king asked especially for the advice of the above-
named justices before he would decide.2

Very many orders for respite or delay were given by the
authority of the council as well as by individual ministers,
,as when in 1224 the justices de banco were notified that all
pleas against the master of the Knights Templars in England
should be held in respite until fifteen days after Easter in
the ninth year.3

Quite as frequently the council was appealed to from
the courts by the judges themselves or the litigants. It was
no uncommon thing for the king's justices, coming upon
& point of law about which they were doubtful, to be un-
willing to proceed, suspending the cases until they could
consult with the council or receive instructions therefrom.4

In 1221, in a Worcestershire eyre, jurors said that the assize
of cloth was not observed as it should be. Amercements

1 Rot. Lit. Claus. i. 406.
* Calendar Close Rolls, 108; Royal Letters, i. 328.
* Rot. Lit. Claus. i. 435, 626; Fadera, i. 168; Calendar Patent Rolls,

l«t volume, 307.
* 'Etquoniamjusticiariinolunt procedere . . . ponunt prsemissa in respectum

quousque consilium domini regis super hoc consulerint.' Rotuli Selecti ad Res
Angticas tt Hibernicas Specialties, 210; another instance, 211.

N.S.—VOL. XIX. E



50 TRANSACTIONS OF THE ROYAL HISTORICAL SOCIETY

were respited until what was to be done should be provided
by the king's council.1 A county court which had adjudged
the lex defensionis as a means of settlement was uncertain
whether the defendant could offer a substitute or not. The
court was all the more in doubt since the defendant was
a great man and a baron of the king. The case was post-
poned until another meeting of the county, so as to obtain
in the meantime the opinion of the king's council.2 It
behoved the judges to move cautiously, for they were liable
themselves to be put on trial for their decisions. Such
proceedings help to account for the perpetual delays of
justice, which never ceased to be causes of complaint.

The appeals of litigants to the council formed a large
field of jurisdiction, which is best known as jurisdiction in
error. It was not the practice of the superior court to grant
new trials, but it might properly review the action of an
inferior court on either of two grounds: the competence of
the court, or its construction of law. An early instance of
this kind was in 1223, when the record of a case in a king's
court in Ireland was reviewed by a council of magnates and
jurists. In this plea the defendant had been called to
warrant for a piece of land in the king's court, and not
coming had lost by default. He claimed that under the
charter of John he should have had peace till the king was
of age. The council decided that the court was in error in
two respects. In the first place, under the charter the defen-
dant should have been left until the king's majority. In the
second place, it was not in the power of the plaintiff, or of the
court even, in a proceeding of this kind, to call one to
warrant, and to declare a default if he does not appear. It
would amount to calling the king himself to warrant. ' Our
court is not above ourselves,' was the verdict of the council.3

Again in an appeal to the council, in which the defendant
claimed to have a manor by gift of Richard and of John, as

1 Maitland, ' Select Fleas of the Crown,' Seldcn Society, i. no. 148.
* Royal Letters, i. n i .
* Rot. Lit. Clous, i. 549.
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he had no charter or other proof of such a royal grant, the
earl marshal and council ordered the assize to proceed.1

Another case in 1223 in Ireland was involved by com-
plications which had to be resolved by the council. In
an assize of mort d'ancestor a question of legitimacy was
raised, which point was referred to an ecclesiastical court to
settle. Here long altercations and delays took place, appeal
being made to the Pope. A new issue arose when two girls
under age appeared, and appealed that the assize should
not proceed lest they should be prejudiced and precluded
from afterwards seeking their inheritance. The king's letter
simplified matters by pointing out the following facts : that
in the original assize no mention was made of the girls;
there were only two parties to the assize; ' you are not called
upon to pronounce upon them' (the girls) ; an assize is a
question of possession, not of property. By the council of
magnates the justiciar of Ireland was directed to delay no
further, and to cause the assize to proceed.2

Sometimes an appeal to the council took the form of a
complaint by an aggrieved party against the judge who had
injured him in a decision. In one such case the justices in
eyre were summoned before the king's council and justices of
the bench, whereupon they were amerced for hanging a man
unlawfully.3 In another such case certain justices de banco,
in answer for their mistakes at law, plead that they knew no
better.4 At another time a justice was acquitted of the
charges made against him, and commended for his conduct8

Any cases in which royal rights were involved might be tried
before the council. In one such case the defendants claimed
that they could not answer in the king's court, because their
rights involved the king's prerogative. The case was
brought before the council.6

There has already been occasion to observe that the
council acted as a court of first instance in cases which con-

1 Bracton's Note Book, no. 1306. " Rot. Lit. Claus. i. 629.
* Bracton's Note Book, nos. 67, 73. 4 Ibid. 1166.
s Calendar Doc. Scot. i. 275. • Bracton's Note Book, no. 12.
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cerned the barons, as it did also with regard to judges and
sheriffs. For the greatest state trials a court of still higher
competency could be found before the great council of
barons, or in some special commission such as were named
for the trial of Falkes de Breaut6 and that of Hubert de
Burgh. Yet in the greater number of instances the smaller
council was sufficient. Even so great a man as Hubert de
Burgh was said to be put in prison temporarily by the
council which the king had at the time.1 In 1234 Stephen
de Segrave, who was not a peer, as was Hubert de Burgh,
but a justiciar and councillor, was summoned for trial before
the king and council.2

It must be clear already that one special quality of
council jurisdiction was a certain latitude which it could take,
apart from the strict interpretation of law. And this con-
tinued to be a reason why its mediation was sought. It
could hasten judgments, override technicalities of law, miti-
gate penalties, in a spirit of fairness or equity.

Having found that in making a final concord one of the
parties was at the time and afterwards out of his mind, the
entire proceedings of the court were annulled by the king
and council.3 In a case of horse-stealing, on appeal from
the court of the Earl of Brittany, it was judged that the thief
must lose his foot, with the warning that ' by the action of
the council he is dealt with mercifully, for by law he had
deserved a worse penalty.'4 The council is found waiving
a technicality when on one occasion certain writs of assize,
whereby jurors had been elected and the survey of land
made, were lost, causing the business of the court to stop.
The council directed the justices, if they found the jurors
actually were elected and the survey made, to proceed
without the writs.5

1 'Per consilium suum quod tune habuit [rex].' Bracton's Note Book,
no. 1108.

8 Royal Letters, i. 442.
• Calendar Doc. Ire. no. 2964.
* Maitland, Select Pleas of the Crown, no. 192.

* Calendar Patent Rolls, 3rd year, 210.
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Sometimes decisions of this kind were made provisionally.
Henry de Vernoil had been disseized in court of certain
lands by default. It was alleged that he had been away on
the king's service. It was ordered that if it was shown on
inquisition that he had lost his land before he came to
England the judgment of the court should stand, but if he
lost it afterwards the judgment should be reversed.1 The
lands of Nicholas de S., in Northumbria, were restored, which
were taken into the king's hand for many defaults, on con-
dition that he abides justice when and where he ought for the
transgressions charged against him.2

The council was sought for the registering of recognitions,
final concords, protestations and oaths on the part of persons
who wished the best attestation and record of their rights^*
The council did not have records of its own, but it could
command the rolls of every other court.

The procedure of the council did not differ in kind from
that of other courts of the day. In cases which required it, the
council inspected the rolls of the Exchequer or the records
of other courts, which were often sent from a distance under
seal. When new evidence was required, it ordered inquests to
be held by the sheriffs, with the aid of a jury, and the reports
to be sent. Processes were begun, as the accounts show, by
petition of litigants. No petitions of this early date addressed
to the council have been found. A petition of Philip de Ulecot,
addressed to the king in 1220, is preserved.4 It was not
necessary that the council should render final decisions. It
might refer the matter to the proper court, and require it to
proceed to judgment. Yet no doubt, in the early time, the
council did render final judgments more freely than it did
later, when its business became greater. The council cer-
tainly had more power behind it than any other court, and
might be expected to proceed as expeditiously as any. It is

1 Rot. Lit. Claus. i. 549. * Calendar Doc. Scot. i. 335.
• Sot. Lit. Claus. i. 320, 361, 477, 479; Abbreviatio Placilorum, 141 ;

Excerpta e Rotulis Finium, 88 &c.
4 Diplomatic Documents, Chancery, po. 673.
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astonishing to find, however, the large number of defaults,
failures to appear, and postponements which appear in the
records.1

§ 4. In general administration.—It was customary for the
administrative orders, such as are contained in the patent
rolls and close rolls, to be attested in the name of the king,
the justiciar, or other authority responsible. The phrase per

justiciarium et consilium, or something similar, is evidence of
the council's action. From such evidence it does not appear
that the council had to do with most matters, or that it con-
sistently had to do with any particular matters ; it dealt often
with small things, it sometimes failed to deal with larger
things. It is not always possible to see why in one instance
the authority of the council should be called upon, and in
another instance equally important the authority of a single
officer be sufficient. Thus in 1220 why should the justices
for the assizes of novel disseisin be appointed by the
justiciar, when in the same year the justices for the assizes
of mort d'ancestor were named by the justiciar and council ? *
For certain periods its authority is quoted more frequently
than at others. Without trying to state the powers of the
council, which were as indefinite as the royal prerogative
itself, it would be useful to point out certain subjects of
administration which the council did assume to control.
One would expect to find these to be matters of traditional
royal rights.

The general survey or perambulation of the forest, made
in accord with the charter of the forest, was carried out under
the special supervision of the council. Beginning in 1219,
itinerant commissions to make the survey in the various
counties were named by the justiciar and council;3 they
were to make inquests as to the boundaries, and to send their
reports to the council,4 which they did. The finding of
facts by the commissioners left questions for the discretion
of the council to decide, as to whether parts should remain

1 Abb. Plac., passim. 2 Calendar Patent Rolls, 262.
* Rot. Lit. Claus. i. 4th year, passim.
4 Ibid. ii. 56 ; Calendar Patent Rolls, 190, 258, 568.
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forest or not1 Letters were sent to sheriffs from the
justiciar and council, requiring that the boundaries so
determined should be observed.2 Persons who had en-
croached on the forests or had injured them were to be
brought before the council.3 The council also received
complaints on the part of men of the forest of the excessive
fines and other oppressions committed by keepers; it sent
letters to John Marshall and others warning them against
making such extortions.4 In 1220 a letter to John of
Monmouth, forester, directed that those who had forges in the
Forest of Dean, and claimed to have them by charters and
letters, should come before Hubert de Burgh and the council
to have it determined who ought to have forges in that
forest, and who not.5 In 1220 a letter to Engelard de
Cygony required that men should not cut wood or sell it at
the time of the perambulation, until the survey should be
accepted by 'us or our council.'6 In 1223 the right of John
of Monmouth to the custody of the Forest of Clarendon was
decided judicially by the council, he claiming i t ' by reason of
the inheritance of his former wife.'7

Church questions were another subject of constant con-
cern to the council, especially as elections and vacancies
bore upon the prerogative. During the minority the royal
rights over the election of candidates were more than once
insisted upon.

In 1218, when messengers came to announce the election
of a pastor to the see of Lismore in Ireland, and to ask for
the royal confirmation, the council refused to recognise the
validity of an election which had been made without a licence.
The canons, however, were afterwards permitted to elect the
same candidate.8 In 1220 a letter to the dean and chapter
pf the church at Bordeaux commanded them to elect a
bishop who should not be suspected by the king and his
council.9 In 1226 the consent of the king to an election

1 Ret. Lit. Claus. ii. 209; Calendar Patent Rolls, 9th year, 568.
8 Ret. Lit. Claus. ii. 56, 80.
• Ibid. i. 406. 4 Hid. 433-434. • ffid. 428. • Hid. 417.
' Ibid. 531. • Calendar Patent Rolls, 183. • Faedera, i. 164.
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made by the prior and monks of Durham, on deliberation of
the council, was refused because they had not a licence.1

The revenues of church vacancies which were in the king's
hand were said in some instances to be completely under the
supervision of the council.8

Finally, it may be briefly noted, as a fact of special
importance for the future, that the government of the out-
lying dependencies, including Ireland, Poitou, and Gascony,
received direction from the council. In 1220 an order,
general enough to be called an ordinance, was issued that the
king's money should be made and have currency in Poitou.3

In the same year the justiciar of Ireland was called to report
before the council on affairs of Ireland.4 Many of the
illustrations taken from administrative letters and judicial
decisions show the attempts of the council to govern the
dependencies.

A few observations in conclusion will close the present
paper. The council of the period of Henry III.'s minority
was more than a temporary board of regency. Apart from
the king's incompetence, the council filled a need in relations
with each of the courts and organs of government as a board
of supervision and appeal. While other courts tended to
narrow their jurisdictions according to rules and precedents,
the council maintained a freedom of action which permitted
it to be politic and equitable. In the brief period under
review it already grasped the most important powers, which
it continued to hold. That it did not fall into abeyance at
the close of the minority, enough illustrations later than 1227
have been given to show. To give the council definite and
complete organic character there still were lacking two
essential features, namely the councillor's oath, and its own
council records. The one was necessary to define its
membership, the other was necessary to give it independent

1 Calendar Patent Rolls, 64 ; also 228, 282.
2 ' Quod de terris, wardis, escaetis, prebendis, et omnibus beneficiis ad dictum

episcopatum pertinentibus, dum dictus episcopatus fuerit in custodia sua, operabitur
per consilium nostrum.' Calendar Patent Rolls, 1st volume, 377 ; also 106, 2,10.

» Calendar Patent Rolls, 232. * Royal Letters, i. 128.
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standing. Of these for the present I shall only say that the
councillor's oath existed earlier than has yet been said, and
that council records are in existence much earlier than have
ever been put into publication.

APPENDIX

LIST OF THE COUNCILLORS

The following list includes those who from the official sources are
named as of the council during the whole or part of the minority
period. The list can be but an imperfect one at best. Of the
magnates the status is tolerably clear; that of the minor men is
doubtful.

William Marshall, earl of Pembroke, 'rector regis et regni,' d. 1219.
Guala the legate, until 1218.
Pandulf the legate, until 1226.
Stephen Langton, archbishop of Canterbury, d. 1228.
Hubert de Burgh, the justiciar.

(The headship of the council was vested in each of the foregoing
five magnates).

Walter de Gray, archbishop of York.
Henry, archbishop of Dublin, justiciar of Ireland, 1221-1224.
Peter des Roches, bishop of Winchester. In no way is he repre-

sented as head of the council. (Compare Stubbs, C.H., ii.
31.)

Richard de Marisco, bishop of Durham and chancellor until 1226.
Ralph de Neville, vice-chancellor, and in 1226 chancellor.
Joceline, bishop of Bath and Wells, and in 1224 bishop of

Chichester.
Richard le Poor, bishop of Salisbury.
William, bishop of London until 1221.
Eustace de Fauconbridge, treasurer in 1217, bishop of London,

1221-1228.

Hugh of Wells, bishop of Lincoln.
Ralph, bishop of Chichester, d. 1222.
John, Geoffrey, and Hugh, in turn bishops of Ely.
Walter Mauclerc, bishop of Carlisle.
Benedict and Henry de Sanford, in turn bishops of Rochester.
Silvester, bishop of Worcester.
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Queen Isabella on one occasion at least considered it her right to be
among the councillors. (' Royal Letters,' i. 43.)

William de Longespee, earl of Salisbury, d. 1226.
Ralph de Blundeville, earl of Chester.
Gilbert de Clare, earl of Gloucester and Hertford.
William of Ferrers, earl of Derby.
William Warenne, earl of Surrey.
Falkes de Breaute1, the prominent Norman soldier raised by John as

a sheriff and custodian of castles. He is reputed as one of John's
'evil councillors.' Nevertheless his services continued to be
required and rewarded during the minority. He was more
constant in his presence at the council than most of the barons.
His name attests many of the public and private charters. A
letter of his to Hubert de Burgh in 1217 would indicate that at
that time he was on good terms with the justiciar and his
colleagues (' Royal Letters,' i. 5). His rebellion in 1224 marks his
fall.

William Briwer has also been given a bad name as an ' evil
councillor' of John, which is supported by the fact that he was
opposed to the charters of liberties. He was one of the barons
of the exchequer, being one of the two or three who are
mentioned as residing at the exchequer. In the labours of the
council, hearing cases and attesting charters, he was the most
assiduous of all the barons. His services were suitably rewarded
by orders of the council.

Walter de Lacy.
William de Cantilupe.
Martin de PateshuU was the first man in England to be eminent as

a jurist without other rank or office (Maitland, ' Bracton's Note
Book,' i. 45). More often than any other he was employed on
itinerant commissions, in which he was a tireless worker. It was
from his decisions at law that Bracton largely chose his authorities.
He was with the council when it had judicial decisions to give.
Many times he was the only justice associated with the
magnates.

Stephen de Segrave was another of the new class of purely pro-
fessional justices. Younger than PateshuU, he was beginning
his career under the minority, and rose to supreme influence
in years following. In 1228 the king, in a certain judicial
question before the council, wrote that he would do nothing
without the counsel of PateshuU and Segrave (• Calendar Close
Rolls,' 108).
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The following are judges and officials of minor rank, who were
either associated with the councillors or in the service of the council,
but who were not certainly of the council:

Robert of Lexington, Thomas de Moleton, Henry de Braibroc were
justices de banco. They were associated with magnates of the
council in the case of the bishop of Hereford in 1227. Lexington
afterwards became a very prominent councillor.

Ralph fitz Nicholas, Godfrey de Crancombe, Henry de Capella were
stewards of the household, whose names were constantly placed
upon charters.

Philip of Albiny was employed on some of the most responsible
diplomatic missions, in company with bishops of the council,
receiving instructions from the council. Grants were made him
by the king as ' our knight.' In 1227 he was given the custody
of the honour of Wallingford.

Brian de Insula was a keeper of forests and custodian of castles.
In 1221 he was made chief forester, and in custody of all the
forests. His constant presence at court is evidenced by his
witness of charters.

Ralph Brito was a protigi of Hubert de Burgh, and was one of a
number who gained their foothold during the minority and after-
wards became powerful at the court. He was one of the council
in the Hereford case of 1227. He became treasurer and a
favourite councillor.

Geoffrey de Neville, a chamberlain, sheriff of York, in 1218 seneschal
of Poitou and Gascony. In 1220 he was one of those who swore
to observe the agreements with the Scottish king.


